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IN THE 


United States 
Court of Apprals 


FOR THE NINTH CIRCUIT 


NorTHERN Paciric RAILway COMPANY, 
a corporation, Appellant, 


VS. 


ERNEST EVERETT, 
Appellee. 


Appeal from the District Court of the United States 
for the Eastern District of Washington 
Northern Division 


Hon. Sam M. Driver, Judge 


BRIEF OF APPELLEE 


JURISDICTION 


The Appellee accepts the jurisdictional statement 
of the Appellant. 


y 
RESTATEMENT OF THE CASE 


The Appellant’s Statement of the Case is contro- 
verted in part as incomplete. A full exposition of all 
of the facts presented to the jury is necessary for an 
understanding of the situation at hand as it truly 
caine to pass. 


As Appellant has stated, this is a crossing case in- 
volving a collision between plaintiff’s panel truck 
being driven by his sixteen (almost seventeen) year 
old daughter, and defendant’s passenger train. The 
accident happened about three o’clock in the after- 
noon on a clear, drv day, at a place approximately 
4.75 miles east of Ellensburg, Washineton. Defend- 
ant’s Exhibit 1 adequately depicts the physical layout 
of defendant’s trackage and O’Neill Road as it ap- 
proached and crossed over the track. 


A synthesis from testimony and physical evidence 
designed to reconstruct the factual situation so that 
appropriate rules of law may be applied thereto is 
always somewhat difficult, and it has been made par- 
ticularly so here, since we are dealing with a con- 
stantly altering speed time and distance relationship 
between the moving train and the panel truck. How- 
ever, there were only five surviving witnesses, melud- 
ing defendant’s Exhibit No. 36—the speed tape—to 
the actual collision, and the testimony of those wit- 
nesses will be considered individually, commencing 
arbitrarily with Mi. Seobee. 
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Mr. Scobee said that he was operating his train in a 
westerly direction at a speed of sixty miles per hour 
as he approached the railroad whistle post, one thou- 
sand three hundred and twenty-three feet east of 
O’Neill crossing; (Tr. 250) that he gave two long 
blasts of the whistle and immediately the panel truck 
appeared, emerging from a kind of blind area behind 
the Milwaukee viaduct piers about twenty-five feet 
south of the crossing, going north. (Tr. 256) It was 
Mr. Scobee’s recollection that at that moment he was 
two or three hundred feet east of the Milwaukee over- 
pass, or nine hundred to a thousand feet east of 
O’Neill crossing. (Tr. 252-6) The speed of the truck 
was elsewhere estimated at ten miles per hour. (Tr. 
416) Mr. Scobee said that upon observing the truck 
he made a service, as distinguished from an emer- 
gency, application of his brakes. (Tr. 256, 404) He 
felt the braking action of the train take hold and then 
the truck momentarily stopped or slowed down clear 
of the crossing. (Tr. 257, 404) He released the brakes 
and immediately the truck bucked wp on the tracks 
and stalled there. Scobee testified that at this moment 
he was crossing under the Milwaukee viaduct and 
was approximately six hundred feet east of the cross- 
ing. He apphed full emergency braking to the train, 
crashed into the stalled truck and continued down the 
track some sixteen hundred fect west of the crossing. 
The last thing he remembered seeing, just prior to 
the impact, was the left front door of the truck being 
opened and the Everett girl’s head emerging. 
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The testimony of the fireman, Mr. Harvey Glen 
Williams, was substantially similar to that given by 
Mr. Seobee. He said the engineer gave two long 
blasts of the whistle when the tran was at or very 
near the whistling post. (Tr. 417) He saw the truck 
for the first. time when the train was at a place ap- 
proximately one hundred feet east of the viaduct, and 
at that time the truck was fifteen or twenty feet south 
of the crossing, moving at a speed of about ten miles 
per hour. (Tr. 416) He stated that as the truck ap- 
proached the crossing ‘‘it slowed down, very slow, or 
may have come to a stop, I don’t know,’’ and he then 
observed the truck jump or jerk ahead up onto the 
track and stall there. (Ty. 418) From his position in 
the cab he could see the girl apparently having some 
kind of trouble with the gear shift lever. He saw 
some black smoke coming out from the truck’s ex- 
haust pipe and he then saw the girl get out of the 
truck, start to shut the door and take three or four 
steps running away from the train toward the west. 

The testimony of John J. and Lawrence O’Neill 
contradicted that of the engineer and fireman as to 
the place where the first whistle sound was loosed. 
(Tr. 293-303) Both O’Neills testified unequivocally 
that the train gave no warning whistle of any kind 
prior to the time the train was emerging from the 
underpass, or, in other words, their testimony estab- 
lished the fact that the train did not sound its whistle 
one thousand three hundred and twenty-three feet 
east of the crossing, and continue to sound it until 


— 
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the train intersected the crossing, as it is required to 
do by statute in the State of Washington, (R.C.W. 
81.48.010, Tr. 523, 524); that on the contrary, the 
train failed and neglected to sound the whistle until 
it was something appreciably less than six hundred 
eighty feet east of the crossing. 


John O’Neill further stated that there was no no- 
ticeable slackening of the speed of the train from the 
time he first saw it until after it reached the cross- 
ing. (Tr. 295) Lawrence O’Neill testified that he no- 
ticed no slowing of the train during any of the time 
his attention was directed towards it. This witness 
also said that defendant’s Exhibit No. 30—a panora- 
mic photo—was a fair representation of the condition 
of the south approach to the crossing with reference 
to the absence of ballast, or dirt, between the road- 
bed and the planking adjacent to the track. (Tr. 318) 
He enlarged upon this on being questioned by saying 


that when he drives over this crossing fiom south to 
north he alwavs goes to the left-hand side of the road 
in an effort to avoid the big hump caused by the ex- 
posed planking. (Tr. 318) 


Along this same line it may be recalled that Mr. 
Everett testified that a few days after the accident 
he took a measurement of this defect and found that 
there was a jump-up of about five inches from the 
bed of the county road to the top of the planking 
next to the south side of the track. (Tr. 96) Accord- 
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ing to Mr. Everett, one had to shift down and apply 
additional acceleration to the car else there was “a 
very good chance of stalling vour ear.” (Tr. 108, 4) 


Joseph F. Gaynor testified for the defendant as an 
expert witness. He was a graduate electrical engineer 
and had been superintendent of electrical operations 
for the Great Northern Railroad Company for the 
past fourteen years. He identified defendant’s Ex- 
hibit 36—the speed tape—described its operation and 
function, and decoded its markings into a pictorial 
language understandable to all. In Appellee’s judg- 
ment, the information on the speed tape was abso- 
lutely correct and irrefutable. It is unchallengable, 
and stands unchallenged as an on-the-spot, exact 
mechanical record of the precise manner in which de- 
fendant’s train was operated from the citv of Ellens- 
burg to the place where the train stopped after the 
collision at O’Neill’s crossing. It accurately recorded 
the speed at which the train traveled, the various dis- 
tances covered at various speeds, and the various 
points where braking power was applied to the train 
and deceleration occurred. Great weight should 
have been, and undoubtedly was, given this evidence 
by the jurv. As Mr. Gaynor aptly said, ‘‘the speed 
tape will protect an engineer or hang him if he ts 
exceeding or going outside of the rules.” (Tr. 439) 
In passing, it does not strike Appellee as imappro- 
priate to point out that in spite of the obvious im- 
portance and meaningfulness of the evidence made 
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plain by this mute witness, one can read the Appel- 
lant’s Brief from beginning to end, and back again, 
without finding so much as a single reference even 
to the existence of a speed tape. The blunt reason 
for its pointed absence is the fact that the speed tape 
flatly contradicts the testimony of the engineer and 
the fireman concerning the circumstances of the col- 
lision, and what they did and when they did it. From 
the tape Gaynor was able to determine that the train 
started at Ellensburg, or Milepost Zero, and at one 
mile out, was going forty-five miles per hour. Two 
miles out it was moving at fiftv-five miles per hour, 
and at two and one-half miles out the train had 
slowed to around thirty-seven to thirty-eight miles 
per hour and held that speed for about one-fourth of 
a mile. (Tr. 471) From that point on the speed in- 
creased at a fairly even rate to sixty miles per hour. 
When sixty miles per hour was reached, the accelera- 
tion was arrested by a service application of the 
brakes, and the speed of sixty miles per hour was 
maintained for one-half mile. At that time, which 
was one-half mile, or two thousand six hundred forty 
feet, west of the O’Neill crossing, the service applica- 
tion was released, the train accelerated to sixty-four 
miles per hour and maintained that speed undimin- 
ished by any type of braking—service, emergency or 
otherwise—to the point of impact with the truck, im- 
mediately after which the speed started dropping off 
to zero miles per hour, and stopped at a distance of 
about. one-fourth of a mile from the crossing. 
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On these facts the court submitted to the jury three 
allegations of negligence on the part of defendant 
which proximately caused the death of the minor and 
plaintiff’s resultant damage. These allegations were: 
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That the defendant neglected and failed to 
sound the crossing signals required by the stat- 
utes of the State of Washington as the loco- 
motive approached the said crossing, by either 
blowing a whistle or sounding a bell on the 
locomotive ; 


The defendant negligently failed to stop the 
train, slacken its speed or give timely or ade- 
quate warning of its approach to the crossing, 
when the persons operating the train saw, or 
by the exercise of ordinary care should have 
seen, Erna Mae Everett, and plaintiff’s panel 
truck in a position of imminent peril of being 
struck bv the train; 


That the defendant negligently failed to main- 
tain at a proper and safe level the rock and 
cinder ballast on the roadway leading up to 
the crossing and immediately next to the 
wooden planking at the crossing. 
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ARGUMENT 


ANSWER TO SPECIFICATIONS OF Error Nos. J, II anp IIT 


Appellant urges by the above numbered Specifica- 
tions that the District Court erred in denying Ap- 
pellant’s motion for a directed verdict at the close of 
Appellant’s case, at the close of all of the evidence, 
and further erred in denying Appellant’s motion for 
a judgment notwithstanding the verdict, or in the 
alternative for a new trial. These Specifications are 
predicated on Appellant’s contentions that there was 
no actionable negligence on Appellee’s part; that Erna 
Mae Everett was guilty of contributory negligence as 
a matter of law, and that the doctrine of last clear 
chance is not applicable to the facts at hand. It is a 
beguiling procedure to compare the factual situations 
found in a variety of cited cases to the facts of a case 
at hand, and argue that since the fact situations are 
similar the results obtained must be identical. The 
truth is, though, that each case has dissimilar facts 
of its own against which must be apphed preconceived 
concepts of law for a proper result to obtain. In this 
connection the case of Scott v. Pacific Power & Light 
Company, 178 Wash. 647; 35 P. 2d 749, gives a clear 
expression of the rule of law with which we are deal- 
ing herein: 


‘Upon an issue as to contributory negligence, 
where there is evidence and inferences to be de- 
duced therefrom by which reasonable men may 
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arrive at different conclusions, contributory neg- 
higence is a question for the jury. In passing up- 
on that question, we must accept as true that 
view of the evidence most favorable to the re- 
spondent. Bryant v. Hartford Eastern Ry. Co., 
158 Wash. 389, 290 Pac. 874. 


“Tn but two classes of cases may the ques- 
tion of negligence be determined by the court 
as a conclusion of law: (1) Where the eir- 
cumstances of the case are such that the 
standard of duty is fixed, and the measure 
of duty defined, by law, and is the same un- 
der all circumstances; (2) where the facts 
are undisputed and but one reasonable infer- 
ence can be drawn from them. (Citing eases) 


‘**And where the minds of reasonable men 
may differ, the legal sufficiency is for the 
jury.’ (Citing case) 


“In determining the question of contributory 
negligence, due care or ordinary prudence under 
the circumstances is the only test. (Citing cases) 
The existence of contributory negligence must be 
judged bv respondent’s condition and surround- 
ings at the time of the accident, and whether, 
under the circumstances, he acted as a reasonably 
prudent man would have done. 


“After an accident happens it is always 
easy to see many ways by which it could have 
been avoided, but such considerations do not 
usually afford a correct test of negligence. A 
victim of an accident is entitled to have his 
conduct judged by the circumstances sur- 
rounding him at the time of the accident—by 
the conditions as they appeared to one in his 
then situation—and if his conduct when so 
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judged appears to be that of a reasonably 
prudent person, he cannot be said to be guilty 
of negligence.’ full v. Seattle, Renton & 
Southern R. Co., 60 Wash. 162, 110 Pac. 804. 


‘Ordinarily, the question of contributory negli- 
gence is for the jury. A court will determine the 
question only when but one reasonable conclusion 
can be reached from a given state of facts.” 


Appellant attempts to come within the confines of 
the above rule by contending that Appellee, and pre- 
sumably the jury likewise, was in some manner bound 
by the testimony of the engineer and fireman. Scobee 
was dismissed as a party defendant without objection 
on Appellant’s part, and the testimony of those who 
contradicted and testimonially impeached him, was 
heard by the jury without objection being made. Ap- 
pellant cites no authority to support this strange 
theory, and Appellee has found no case which dis- 
cusses pro or con Appellant’s proposal. The reason 
may well be that to date no such idea concerning the 
law of evidence has been put forward for serious con- 
sideration by an Appellate Court. What. has been said 
time and again in cases was said in Cunningham v. 
Thompson, 277 S.W. 2d 602, (Mo.) p. 610: 


“In this case defendant’s emplovees testified 
they did not see plaintiff approach the crossing. 
Of course, the jury was not obliged to believe the 
emplovees’ testimony... .”’ 
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In the case at hand the jurv was in no way obli- 
gated to believe all that to which Scobee testified. They 
could well have believed that he did see the approach 
of the truck and did make a service application of 
the brakes, as he so testified. They could likewise 
have believed that he was mistaken in his estimate of 
his position when he saw the girl and made the appli- 
cation. Thev could have rejected his testimony that he 
was at that moment nine hundred to one thousand feet 
away from the crossing and accepted the testimony of 
the speed tape which placed him at. that moment, a 
mile away from the crossing. The jury may have be- 
heved Scobee when he said he watched the truck and 
when it paused or stopped at the crossing he released 
the service appheation of the brake. and, by the same 
token believed the speed tape when it placed the train 
two thousand six hundred forty feet away from the 
crossing at the instant the service appheation of brak- 
ing was released. If such were the facts accepted by 
the jury, it would make no real diffevence whether the 
eirl saw the train, couldn’t see the train or was ob- 
livious to the train (possibilities which the death of 
the girl bars us now from ever knowine), since in any 
event she would have had ample time to get across the 
track had she not stalled thereon. It seems apparent 
that reasonable minds could find a total lack of con- 
tributery negligence in the act of attempting to drive 
a panel truck across a railroad track with a train ap- 
proaching one-half mile away. 
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As to the place where the train’s warning whistle 
was blown, the jury was as free to believe the two 
O’Neills when they said it was first heard five or six 
hundred feet west of the crossing, as they were free 
to disbelieve the engineer and the fireman when they 
said it was first blown one thousand three hundred 
twenty-three feet west of the crossing. And had the 
whistle been blown at the whistle post instead of some- 
place between the viaduct and the crossing, it may 
reasonably be inferred that the girl would have had 
time to safely flee her vehicle. 


With reference to Appellee’s claim that the defend- 
ant negligently failed to maintain at a proper and 
safe level the rock and cinder ballast on the roadway 
leading to the crossing and immediately next to the 
wooden planking of the crossing, Appellant, in his 
Brief at page 47 states, that there is an utter absence 
of evidence that this condition caused the truck to 
stall. Appellee submits that Appellant errs. Defend- 
ant’s Exhibit No. 30, along with several of the other 
photographs, show the condition of the south approach 
to the crossing and show the absence of dirt between 
the roadbed and the planking. Mr. Everett testified 
that he measured this defect and found that there 
was a five-inch jump-up from the roadbed to the top 
of the planking, and further testified that in maneu- 
vering this stretch of road one had to shift down and 
‘‘voose” the engine, else there was a very good chance 
of stalling the car. Tn addition, the engineer and fire- 
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man stated that the car appeared to ‘‘buck up’’ onto 
the crossing and stop, and that a cloud of black smoke 
came out of the exhaust pipe. In this mechanized day 
and age every man, woman and adolescent child knows 
that if the forward motion of slowly moving rear 
wheels of an automobile is suddenly stopped and the 
clutch not disengaged the engine of the vehicle neces- 
sarily must, and will, stall. 


A ease in point is Moore v. Atlantic Coast Line 
Railroad Co., 201 North Carolina 26, 158 S.E. 556. 
This was also a crossing case involving defendant’s 
train and a bakery wagon which stalled on the raal- 
road track. There was evidence that the rails pro- 
jected two or three inches above the planking on the 
crossing. The question arose as to the defendant’s 
negligence in the maintenance of the crossing. In dis- 
cussing this question, the court stated in part: 


“Tt is hardly open to doubt that, if the engine 
had not stopped running, the truck would have 
passed the crossing in safetv. Why the engme 
stopped is left in doubt. We see no convineing 
evidence that it was due to the driver’s negligenee. 
It may more reasonably be attributed to the con- 
dition of the crossing.”’ 


The case that Appellant cites on page 48 of his 
Brief in support of his views on this subject, to-wit: 
Stephen v. Elgin, Joliet & Kastern Railway Co., App. 
Crt. of Il. 120 N.E. 2d 52, does not appear to be in 
point. In that case it was apparently found as a fact 
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that the plaintiff, after his car had stalled, saw the 
train approaching when it was nine hundred feet 
away. In the ease at hand there is no evidence what- 
soever that the deceased girl at any time saw the ap- 
proaching train when it was a sufficient distance away 
to permit her escape. 


See also Cashatt v. Brown, 211 North Caro- 
lina 367, 190 S. EK. 480. 


Appellant objects strenuously to the submission of 
the doctrine of last clear chance to the jury by the 
trial court, asserting that the record is devoid of any 
testimony of a substantial character or probative value 
that would bring the case at bar under either branch 
of the doctrine. At the outset Appellee agrees with 
Appellant, that whether or not any situation calling 
for the application of the doctrine of last clear chance 
is applicable in a given case, is a question of law to be 
determined by the court. See: Delsman v. Bertotta, 
200 Wash. 380, 93 P. 2d 371. As to the doctrine itself, 
it is basically a double-phased, logical refinement or 
further probing of the concept of proximate cause as 
it relates to negligence and contributory negligence. 
As Appellant has indicated in his Brief, the case of 
Leftridge v. Seattle, 1830 Wash. 541, 228 P. 302, con- 
tains the accepted form of the rule and has defined 
phase one thuslv: 


“(1) That where the defendant actually saw 
the peril of the traveler on the highway and 
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should have appreciated the danger, and failed 
to exercise reasonable care to avoid injury, such 
failure made the defendant hable, although the 
plaintiff’s negligence may have continued up to 
the instant of the injury.” 


Phase two is defined in the Leftridge case as follows: 


‘*(2) That where the defendant did not actu- 
ally see the peril of the plaintiff, but bv keeping 
a reasonably careful lookout commensurate with 
the dangerous character of the agency and the 
locality, should have seen the peril and appreci- 
ated it in time by the exercise of reasonable care to 
have avoided the injury, and failure to escape the 
injurv results from failure to keep that lookout 
and exercise that care, the defendant was lable 
only when the plaintiff’s negligence had termi- 
nated or culminated in a situation of peril from 
which the plaintiff could not, by the exercise of 
reasonable care, extricate himself.’’ 


Much of what has been previously said herein goes 
to support Appellee’s contention that both phase one 
and phase two of the doctrine were properly submit- 
ted to the jury by the court. If the jurv, im the ex 
ercise of its function, found that the deceased girl 
was guiltv of antecedent neghgence by driving the 
panel truck on the railroad track with knowledge that 
a train was approaching approximately one-half mile 
distant, and if the jurv further found, as has been 
shown it reasonably could, that the engineer saw the 
girl drive on and stall on the tracks immediately after 
releasing his service appheation of braking when he 
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was, according to the speed tape, one-half mile away, 
and the engineer did not apply anv braking till with- 
in four hundred feet of the crossing, and did not blow 
a warning whistle until within five to six hundred 
feet of the crossing, the Appellant would plainly be 
hable under the doctrine of Jast clear chance, whether 
plaintiff’s negligence may have continued up to the 
instant of the injury, or not. If, on the other hand, 
the jury found, as has been shown it could have found, 
that the deceased attempted to cross the tracks with- 
out looking toward the west for an approaching train, 
and her negligence consisted of so doing, that ante- 
cedent negligence would have terminated or culminat- 
ed in a situation of peril when her truck became 
stalled on the tracks. If, under those facts. the jurv 
rejected Scobee’s testumony that he actually saw the 
truck from the time it approached the crossing until 
it was struck, but believed on the contrary that he 
did not actually see the peril of the plaintiff’s minor 
daughter, but by keeping a reasonable, careful look- 
out commensurate with the dangerous character of the 
ageney and localitv should have seen the peril, and 
by the exercise of reasonable care could have stopped 
his train prior to the collision or given the statutory 
warning whistle one thousand three hundred twenty- 
three feet from the crossing, and by so doing have 
avoided the injury, Appellant was liable under phase 
two of the doctrine. Consequently, Appellee respect- 
fully submits that the tmal court property analyzed 
the potentials of the disputed factual situation at 
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hand and correctly submitted both phase one and 
phase two of the doctrine of last clear chance. 
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ANSWER TO SPECIFICATIONS OF ERROR 
Nos. [V, XII anp XIII 


Appellant claims by these Specifications that the 
district Court erred in refusing to give Appellant’s 
requested instruction No. 8 to the effect that if the 
jury found that the deceased at the time in question 
did not have a vehicle operator’s license and that the 
plaintiff, her father, knew that she didn’t have one, 
but permitted the girl to operate the vehicle, then 
the plaintiff violated a specific Washington statute 
and was guilty of negligence per se. Error is further 
claimed in not allowing defendant to prove under 
cross-examination that the deceased did not have an 
operator’s license and in sustaining plaintiff’s objec- 
tion to defendant’s offer to prove that the girl did 
not have an operator’s license. The answer to these 
specifications is found in the Revised Code of Wash- 
ington 46.20.0380, which states in part as follows: 


‘The director shall not issue a vehicle oper- 
ator’s license to the following: (1) Any person 
under the age of sixteen vears;” 


and in the ease cited by Appellant in his Brief at page 
60, Atkins v. Churchill, 30 Wash. 859, 194 P. 2d 364. 
In that case the defendant entrusted his vehicle to his 
daughter and five other young people so that thev 
could attend some social function. Quoting from page 
864 of the decision: 
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“None of these six persons was more than fif- 
teen years of age, and none had an automobile 
operator’s license or was qualified under the stat- 
ute which provides that a vehicle operator’s li- 
cense shall not issue to any person under the age 
of sixteen vears.”’ 


At page 865 of the opinion, this is found: 


‘The authorities uniformly hold that it is neg- 
ligence per se for the owner of a motor vehicle 
to entrust it to a minor under the age specified 
by statute. The prohibitory enactment itself 
constitutes a conclusive declaration that an indi- 
vidual vounger than the age designated is incom- 
petent to drive a motor vehicle. 


‘“The negligence of appellant was submitted to 
the jury on two theories: (1) Entrusting the au- 
tomobile to an unlicensed minor under the age 
where one is eligible to secure such license.” 


Plainly the writer of this decision was concerning 
himself with Section 46.20.030 R.C.W., supra and 
not 46.20.230 R.C.W. cited on page 60 of Appellant’s 
Brief. The District Judge analyzed this contention 
at time of trial when it was first raised, probably as 
clearly as possible (Tr. p. 164): 


“Now, the part that Mr. MeKevitt readjoahe 
eeneral rule is stated that: 


‘The owner of a motor vehicle who entrusts 
the vehicle in the hands of an unfit person, 
thereby enabling the latter to drive it, may 
be held liable for an injurv negligently in- 
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flicted by the use of the vehicle by its driver 
as a proximate result of incompetency or un- 
fitness of the driver, although the use being 

made of the vehicle at the time of injury was 
beyond the scope of the owner’s consent. The 
authorities uniformly hold that it is negli- 
gence per se for the owner of a motor vehicle 


to entrust it to a minor under the age speci- 
fied by statute.’ 


‘‘Now, I take that to be under the age specified 
by statute, under the age of 16, and not under the 
age of 18 vears. The 18 vears simply provides 
that no parent shall permit a minor under 18 to 
drive a car unless they have a license. I think 
that is apparent from the next sentence: 


‘The prohibitory enactment itself consti- 
tutes a conclusive declaration that the indi- 
vidual younger than the age designated is in- 
competent to drive a motor vehicle.’ 


“Now, how could the law conelusively declare 
a person under 18 is incompetent to drive a mo- 
tor vehicle if their parent chooses to turn around 
and give them a license to drive one? There is 
no conclusive declaration that a person 17 years 
of age, certainly, is incapable of driving a motor 
vehicle. If that were the policy of the law, there 
wouldn’t be any license issued to them. So that 
I think this applies only to those cases where the 
minor is of the age where they are not eligible 
under any circumstances to procure a driver’s 
license, and I think under the rule relied upon 
here, that is immaterial whether or not. this girl 
had a license.’’ 


Le} 
ANSWER TO SPECIFICATION OF ERRoR No. V 


Appellant contends here that the District Court 
erred in refusing to give a portion of Appellant’s 
requested instruction No. 3. Appellant did not in- 
clude this Specification in his Statement of Points on 
Which Appellant Relies. Such a failure is violative 
of Rule 19, subparagraph 6 of the above court, (mis- 
called Rule 17, subparagraph 6 by Appellant). Con- 
sequently, Specification of Error No. V should not 
be considered by this court. Quoting from Rule 19, 
subparagraph 6: 


“. . If parts of the record shall be so desig- 
nated by one or both of the parties, or if such 
parts be distinctly designated bv stipulation of 
counsel for the respective parties, the clerk shall 
print those parts only; and the court will consider 
nothing but those parts of the record and the 
points so stated.”’ 


In this connection see also: 


Bank of America National Trust & Savings 
Assn. v. Commissioner of Internal Rev- 
enue, 126 F. 2d p. 48 (Ninth Cirenit) ; 


Western National Insurance Co. 1. LeClare, 
163°R2d 337 CNimih Circiit) ; 


United States v. Gallagher, 151 F. 2d 556 
(Ninth Circuit). 
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In any event, the Specification cannot be well taken 
because the District Court did, in fact, give the re- 
quested instruction at page 527 of the Transcript: 


“Now, if you find from the evidence that the 
train and automobile were simultaneously ap- 
proaching the crossing in question, then the op- 
erators of the locomotive and (618) train, had a 
right to assume, until the contrary became evi- 
dent, that Erna Mae Everett would give the train 
the right-of-way, and the engineer was not re- 
quired to attempt to slow or bring to a stop his 
train because the automobile mav have been ap- 
proaching the track.” 


ANSWER TO SPECIFICATION OF HKRROR No. VI 


Appellant contends herein that the District Court 
erred in refusing to give defendant’s requested in- 
struction No. 7 to the effect that if the jury found 
from the evidence that the deceased died as the result 
of attempting to beat defendant’s train across said 
track then the verdict should be for the defendant. 
Here again the Specification of Error was not in- 
cluded in Appellant’s Statement of Points on Which 
Appellant Relies and is, as was Specification of Error 
No. V, in violation of this Court’s Rule 19, subpara- 
eraph 6, and likewise should not be considered by the 
court. However, the Specification otherwise has no 
merit because there was certainly no evidence or in- 
ference that the deceased was attempting to beat the 
train across the crossing. Appellant’s flat statement 
that there is substantial evidence in the record to jus- 
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tify this proposition is a figment of its imagination. 
The only testimony on this subject was that of the 
engineer and the fireman who testified that the girl 
approached the track at a slow speed, approximately 
ten miles per hour, slowed or stopped just south of 
the crossing and then ‘‘bucked up’’ onto the track 
and stalled there. It is ridiculous to assert that such 
testimony could give rise to any inference that the de- 
ceased girl was attempting to race the train in an 
effort to beat it across the crossing. In any event, 
Appellee respectfully submits that the requested in- 
struction was substantially covered by the District 
Court by the following instruction found at page 526 
of the Transcript : 


‘‘Now, under the laws of this state, the railway 
company has the right-of-way over a motorist at 
a crossing such as here involved, that is to say, 
a crossing at grade, and the driver of a motor 
vehicle is legally required to accord such right- 
of-way to an approaching train when both auto- 
mobile and train are approaching the crossing 
simultaneously.” 


ANSWER TO SPECIFICATION OF Hrror No. VII 


Herein the Appellant claims error in the giving of 
the instruction set out on pages 36, 37 of Appellant’s 
Brief, (Tr. 20) to the effect that it is the law of the 
state of Washington that an engineer who fails to 
ring the bell or sound the whistle on a locomotive at 
least eighty rods from any place where the railway 
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crosses a road or fails to continue ringing the bell or 
sounding the whistle until the locomotive has crossed 
the road, shall be guilty of a misdemeanor. The jury 
was charged that if they found that the engineer, F. 
W. Scobee, had failed to ring the bell or sound the 
whistle as required bv the statute, such failure would 
constitute negligence, and ‘‘if such neghgence proxi- 
mately caused the death of Erna Mae Everett, it would 
entitle the plaintiff to a verdict m his favor in the 
absence of contributory negligence on the part of Erna 
Mae Everett.’’ This was an absolutely correct state- 
ment of law to which the case of Sadler v. Northern 
Pacific Railway Company, 118 Wash. 121, 203 P. 10, 
does no violence whatsoever. The opinion in the Sad- 
ler case does not set out the instructions given to the 
jury, but it 1s indicated that the jury was instructed 
with reference to the negligence in failing to give 
warning to those about to use such crossing. The 
court specifically stated on page 130 of that opinion: 
‘“‘These instructions stated the law correctly.’’? The 
whole point in the Sadler case was that the court 
found that upon the particular set of facts presented 
therein the contributorv negligence of the deceased 
plaintiff was so conclusively established as to leave 
no question for the jury. That contingency was plain- 
lv covered in the disputed instruction by the charge 
that such neghgence must exist in the absence of con- 
tributory negligence on the part of Erna Mae Everett 
and, further, such negligence must be the proximate 
cause of the death of the gitl. 
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ANSWER TO SPECIFICATION OF ERROR No. VIIL 


Here Appellant claims error in the District Court’s 
instruction to the jury with reference to the doctrine 
of last clear chance. This Specification has been an- 
swered in Appellee’s Answer to Specifications of Err- 
or Mos. 1, U1 awd 111. 


ANSWER TO SPECIFICATIONS OF ERROR Nos. LX AND X 


These Specifications have likewise been dealt with 
and answered in Appellee’s Answer to Specifications 
on Error Nos i liad Wit. 


ANSWER TO SPECIFICATION OF ErRRoR No. XI 


Appellant claims that the District Court erred in 
submitting to the jury Appellee’s allegation of neg- 
lhgence predicated upon the defendant’s failure to 
sound the crossing signals required by the statutes 
of the state of Washington as the locomotive ap- 
proached said crossing, by either blowing a whistle 
or sounding a bell of said locomotive. The answer 
to this specification has been thoroughly made in Ap- 
pellee’s Answer to Specifications of Error Nos. I, LU, 
III and VII herein, and we will not therefore fur- 
ther prolong this Brief by additional answer. 


ANSWER TO SPECIFICATION OF ERRoR No. XIV 


Here Appellant claims error in the denial of Ap- 
pellant’s motion for a new trial upon the ground that 
the verdict was excessive. To give some brief factual 
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background, Inia Mae lKverett was sixteen years and 
eleven months old at the time she was killed. She 
attended high school and lived at home with her fam- 
ily on a 76-acre farm. This was an ordinary, hard- 
working family, in no sense of the word well off, but 
able to take care of itself. She was an attractive, 
physicallv healthy girl, and was in the process of 
making her spring wardrobe in her domestic science 
class at high school, where she consistently received 
good marks. She enjoyed helping her father with the 
farm work and actually did a considerable portion 
of that work. She helped her mother when called up- 
on to do so and was generally a good, healthy, willing 
girl, and a plain asset to any family unit. The Dis- 
trict Court properly instructed the jurv as to the 
measure of damages in cases such as this. (Tr. 
530) There are a number of Washington cases which 
ably discuss this question of damages, with the case 
oismeets wv. Davidson, 18 Wash. 2d 358, 139 P. 2d 301 
eiving probably the best analysis of the whole situ- 
ation. That case involved the death of a six and one- 
half vear old bov whose father was awarded damages 
in the sum of $1,125.00. Therein the court stated in 
part, commencing at page 367, as follows 


“There is, perhaps, no other phase of the law 
of damages which is in so unsatisfactory a state 
as that concerted with the rule governing dam- 
ages for the wrongful death of a child, under 
a statute such as our own which ereates the 
right of action, but prescribes no measure of re- 
covery... 
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‘*“The object of the statute is to create a 
new and independent right of action for the 
loss of services subsequent to the decease of 
the child, which did not exist at comman law.’ 

‘Accordingly, the court quite naturally arrived 
at the following conclusion: 


“<The measure of damages in such cases 
is the value of the child’s services from the 
time of the injury until he would have at- 
tained the age of majority, taken in connec- 
tion with his prospects in life, less the cost 
of his support and maintenance.’ 


‘This court and the majority of state courts— 
for this interpretation has been quite general— 
have attempted to apply this rule ever since. 
This court, like others, has long realized that the 
rule is not satisfactory, and in many cases wholly 
impractical... . 


‘‘TIt is a matter of common knowledge that, pre- 
vious to the present war at least, such a computa- 
tion as the jury was directed to make would re- 
sult in no damages, except in the cases of a few 
ee children employed in the entertainment 

Bld. ee 


“In speaking of the decisions of other states, 
the author of the opinion said: 

‘cf, . in principle they hold that it is the 
purpose and intent of the statutes to provide 
for the award to the parents of substantial 
damages in all cases where the death of their 
child is caused bv the negligence of another.’ 
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“This broad gencralization was not new in our 
case law. Substantially, the same statement was 
made in the opinion in Atrops v. Costello, supra, 
decided in 1894. It is clearly made one of the 
grounds of decision in the opinion in Sweeten v. 
Pacific Power & Light Co., 88 Wash. 679, 153 
Pac. 1054. In sustaining an award of $2,593, 
with respect to the death of an eight vear old boy, 
Judge Ellis, speaking for the court said: 


“<The claim that there was a fatal lack of 
proof, in that there was no evidence as to the 
probable value of the services of the child 
had he lived to his majority, is without merit. 
In such a case it is within the province of 
the jury, knowing the age, health and ¢a- 
pacity of the child and the situation of the 
parent, to form an estimate of the pecuniary 
loss to the parent, present or prospective, re- 
sulting from the death of the child. and there- 
on award substantial damages. . .. In the 
nature of the case. direct evidence of specific 
pecuniary loss would be impracticable, not 
to say impossible. 7'o hold that, without such 
divect evidence, no recovery beyond nominal 
damages could be had, would render nugatory 
the statute permitting a recovery for wrong- 
ful death ....as applied to the loss of a 
child of tender years.’ ”’ 


In the case of Scholz v. Lever, 7 Wash. 2d 76, 109 
P. 2d 294, the cout considered this same question 
with reference to the wrongful death of plaintiff’s 
fourteen vear old daughter: 
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“Minally, appellants complain of the amount 
of the verdict, which was for five thousand dol- 
lars (funeral expenses, $606.63; damages, $4,- 
BOB). 


“When a verdict has been challenged as exces- 
sive, the only inquiry which will be made in this 
court is whether or not it was the result of pas- 
sion and prejudice. (Citing cases) There is no 
affirmative showing of passion and prejudice on 
the part of the jury, and it can not, under the 
circumstances, be inferred from the amount of 
the verdict.” 


On this same subject the court stated in Sasse v. 
Hale Morton Tart & Auto Co., 1389 Wash. 359, 246 
P. 940, as follows: 


“A further contention made by the appellants 
is that the verdict is excessive. It is in the sum 
of $3,833.50, in addition to $575 costs and ex- 
penses of physicians, hospital and burial. Ap- 
pellants rely on Tecker v. Seattle, Renton & S. 
R. Co., 60 Wash. 570, 111 Pae. 791, Ann. Cas. 
1912B 842, and Blaiwv v. Kilbourne, 121 Wash. 93, 
207 Pac. 953. In the first case, decided in 1910, 
a verdict for $2,500 was sustained for the wrong- 
ful death of a bov six years of age. The Blur 
case was decided in 1922. The verdict was for 
£5,000, and reduced by suggestion of this court 
to $2,500, for the death of a nine vear old son, 
who was a ‘healthy child of average intelligence’. 
In several recent cases, including Allison v. Bar- 
felt, 121 Wash. 418, 209 Pac. 863, attention has 
been called to the reduced purchasing power of 
money over what it was a few vears ago. There 
is not, nor can there be, anv fixed standard by 
which damages in cases of this sort can be ascer- 


3B] 


tained and allowed, im the absence of legislative 
expression.’’ 


Also in Vol, 14 A.L.R. 2d, at page 550, there is an 
annotation on the subject of excessiveness and inade- 
quacy of damages for personal injury resulting in 
death of an infant, where will be found collected 
numerous cases in which verdicts approximating, or 
in excess of the verdict in the case at har for wrong- 
ful death were permitted to stand. So it can be seen 
that the Washington Court, recognizes that parents 
are entitled to recover substantial damages for the 
loss of a minor child, and that it is within the prov- 
ince of the jury to form an estimate of the pecuniary 
loss to the parent resulting from the death of the 
ehild, and that a variety of factors are involved in 
the proper formation of that estimate. There is in 
the case at bar no affirmative showing of passion or 
prejudice on the part of the jury and it surely can- 
not be inferred from the amount of the verdict. Ap- 
pellee respectfully submits that Specification of Error 
No. XIV is without merit. 


oe 
CONCLUSION 


In conelusion, Appellee respectfully submits that 
the court should affirm the judgment of the District 
Court entered upon the verdict of the jury for the 
reason that (1) Appellant was shown to have been 
negligent in the maintenance of its crossing, (2) Ap- 
pellant was shown to have been neghgent in failing 
to give the required statutory warning whistles, (3) 
the question of contributory negligence on the part 
of the deceased was a question of fact for the jury 
and was resolved by that body adversely to Appel- 
lant, and (4) the doctrine of last clear chance as in- 
voked in subdivisions (B) and (C) of Paragraph 
VII of the Complaint (Tr. 7). was properly submit- 
ted to the jury by the trial court, all in accordance 
with the facts and authorities heretofore reviewed. 


Respectfully submitted, 


ReMAX ETTERR and 
ELLSWORTH I. CONN EER 


Attorneys for Appellee. 


